








Pocomoke River.'?' The surface water carries fecal coliform and E. Coli to, at the very least, the
Franklin Branch, and it carries nitrogen, phosphorus, and ammonia to the Franklin Branch and the
Pocomoke River.'?

Waters of the United States
56.  Perdue admits that the Pocomoke River and Franklin Branch are waters of the United States
under the CWA.'?
57.  The Franklin Branch, a primary tributary of the Pocomoke River, flows into the Pocomoke River
between Massey’s and Purnell’s crossings, approximately two miles downstream of the point at which
Route 50 crosses the Pocomoke River.'?*
58.  The Franklin Branch splits into an east and a west fork approximately 2.5 miles above its
confluence with the Pocomoke River. Each fork originates from separate headwater areas.'”
59.  The Franklin Branch appears on multiple historical maps including United States Geological

Survey (“USGS”) maps of the Ninepin Branch Quadrangle, the 1973 United States Department of

Agriculture (“USDA”) soil survey map of Worcester County, and the Maryland Department of Planning

12 See Ex. 45, Dr. Bell Decl. § 24-26; see Ex. 39, Dr. Hagedorn Dep. 126:16-129:15 (Dr. Hagedorn concedes that it is
possible that pollutants from Ditch | flow to the Franklin Branch and to the Pocomoke); Ex. 81, A. Dolgos Decl. §§ 9-30;
Ex. 75, Chesapeake Labs, Inc.; Ex. 76, K. Phillips Dep. 221:10-222:2; Ex. 77, K. Phillips Decl., ] 6-15, Attach. A (MDE
Annotated Map: Hudson Farm); Ex. 82, No. WKA000236 (K. Phillips Sample Log); Ex. 61, 2008 MACS Application; Ex.
62, 2009 MACS Application; Ex. 64, 2008 MACS agreement; Ex. 65, 2009 MACS Agreement; Ex. 16, A. Hudson Dep.
351:4-10; Ex. 44, R. Hudson Dep. 61:11-65:9, 83:17-84:7.

122 See Ex. 45, Dr. Bell Decl. § 23-25; see Ex. 39, Dr. Hagedomn Dep. 126:16-129:15 (Dr. Hagedorn concedes that it is
possible that pollutants from Ditch 1 flow to the Franklin Branch and to the Pocomoke). Ex. 81, A. Dolgos Decl. §§ 9-30; Ex.
75, Chesapeake Labs, Inc.; Ex. 76, K. Phillips Dep. 221:10-222:2; Ex. 77, K. Phillips Decl. { 613, Attach. A (MDE
Annotated Map: Hudson Farm); Ex. 82, No. WKA000236 (K. Phillips Sample Log); Ex. 61, 2008 MACS Application; Ex.
62, 2009 MACS Application; Ex. 64, 2008 MACS agreement; Ex. 65, 2009 MACS Agreement; Ex. 16, A. Hudson Dep.
351:4-10; Ex. 44, R. Hudson Dep. 61:11-65:9, 83:17-84: 7.

'3 See Ex. 83, Def. Perdue Resp. to PL.’s Req. for Admis.

124 See Ex. 81, A. Dolgos Decl. 4 9-10.

' See id | 11.
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Tax Map 19.'% The Franklin Branch also appears on Army Map Service (*“AMS”) and Maryland
Geological Survey (“MGS”) maps, including the AMS map of the Ninepin quad published in 1950 and
the MGS map published in 1971 (with a 1950 topographic base). 127 None of these maps identify the
forks as anything other than the Franklin Branch. 128

60.  Maryland state law authorizes the formation of Public Drainage Associations (“PDAs”)]29 to
excavate and clean out streams and the public ditches that feed the streams to ensure drainage of
groundwater and surface water from nearby farm fields out into surrounding waterways.130

61. By the 1960s, a Franklin Branch Public Drainage Association (“FBPDA™) was established to
enhance the flow of the streams in the Franklin Branch drainage area and to ensure drainage of
surrounding areas, particularly farm fields and ditches draining those fields."!

62.  Roger Hudson, Alan Hudson’s father and past owner of the Farm, is a manager of the FBPDA
and has been for a number of years. 132 He testified that water flows off of the Farm and goes to the
Pocomoke River.'

63.  The FBPDA is required to inspect and maintain the various sections that constitute the

FBPDA.'** In the 1964 Workplan, the FBPDA labeled various streams and ditches in its drainage area

1% See id, 9 12.

127 See Ex. 84, Library of Congress Government Source, Army Map Service, Map of Ninepin, Maryland (1950) (certified
copy on file with Plaintiff); Ex. 85, Md. Geological Survey, Map of Worcester Co. Showing the Topography and Election
Districts (1950, revised 1964 and 1971) (certified copy on file with Plaintiff).

'8 Ex. 84, Map of Ninepin, Md.; Ex. 85, Map of Worcester Co.; Ex. 81, A. Dolgos Decl. § 12.

12 Md. Ann. Code Art. 25 § 52 (LexisNexis 2006 & Supp. 2011).

139 14, (“purpose of establishing and maintaining watershed drainage systems™); Ex. 44, R. Hudson Dep. 61:11-21, 62:1-4,
65:6-9; Ex. 86, WSCD, 1989 Operation and Maintenance Plan for Franklin Branch Public Drainage Association 3 (Nov.
29, 1989) (WSCD certified).

3YEx. 87, WSCD, Work Plan for the Franklin Branch Watershed, Worcester C ounty, Maryland (Mar. 1964) (WSCD
certified).

12Ex. 88, Public Drainage Association Manager's Nomination Form (2011).

' Ex. 44, R. Hudson Dep. 61:11-21, 62:1-4, 64:20-65:9.

¥ Md. Ann. Code Art. 25 § 96 (LexisNexis 2006 & Supp. 2011). Ex. 86, Operation and Maintenance Plan.
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as prongs, which facilitates identifying those sections that need maintenance work to maintain the
flow."”* The FBPDA labeled the east fork of the Franklin Branch as “Prong 27136

64.  The portion of the Facility where the poultry houses are located is just north of the portion of the
Franklin Branch that parallels Route 50.'*’

65.  The headwaters of the east fork of the Franklin Branch initiate in the vicinity of Route 346.1%8
The Franklin Branch flows in a southwesterly direction paralleling Logtown Road, continues to flow
under and parallel Route 50, and then continues to flow in a southwesterly direction through Deer Run
Golf Course to its confluence with the Pocomoke River.'*

66.  The water that flows off the Facility through Ditch 1 discharges into the RS&G Drainage Ditch
and continues to flow underneath Logtown Road and both lanes of Route 50 before re-emerging as an
open ditch on the south side of Route 50 where it flows into the Franklin Branch and continues to flow
freely downstream through Deer Run Golf Course to the Pocomoke River. 140

67.  The total distance from the point the surface water discharges from the Facility via Ditch 1 until
it reaches the Franklin Branch is approximately 750 feet. The total distance from the point the pollutants
discharge from the Facility to the Pocomoke River is approximately 3.5 miles.'"’

68.  The Franklin Branch is capable of navigation by kayak from at least the Timmonstown Road

. .42
crossing to the Pocomoke River.

35Ex. 87, Work Plan; Ex. 86, Operation and Maintenance Plan; Ex. 81, A. Dolgos Decl. § 14.

13 See Ex. 81, A. Dolgos Decl. § 15, Attach. C.

137 See Ex. 89, M. Scott Decl., Attach. B.

138 Ex. 81, A. Dolgos Decl. § 16.

139 I(I.

0 1d. § 17; Ex. 90, A. Dolgos Dep. 146:6-147:14. See also Ex. 91, Soil Conservation and Water Quality Plan, Nos.
HUD000992-001008.

“'Ex. 81, A. Dolgos Decl. § 18; Ex. 89, M. Scott Decl. Attach. A.

2Ex. 77, K. Phillips Decl. { 8, Attach. B.
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69.  The Pocomoke River originates in Delaware, flows through Maryland and empties into the
Chesapeake Bay at the confluence of the Pocomoke Sound and the Bay.l43
70.  The Pocomoke River and its tributaries have been used in commerce since the 1600s'** and from
1912 to 1947, it was channelized and deepened to enhance navigability and commerce.'
71.  The Pocomoke River is currently used for a variety of commercial and recreational purposes
including fishing, tourism, boating, bird-watching, canoeing, picnicking, camping, swimming, hiking,
and nature studies.'*°

Permit Status
72.  The Alan and Kristin Hudson Farm does not have a CAFO permit.'*’
73.  The Alan and Kristin Hudson Farm admits that it has yet to receive coverage under the CAFO
permit.'*®

Owners and Operators

74.  On May 2, 2003, Perdue entered into a contract, referred to as the Poultry Producer Agreement
(“PPA”), with the Hudsons to raise poultry owned by Perdue.'*
75.  Perdue provided the PPA to the Hudsons, who both signed it without negotiating its terms.'*°
76.  Under the terms of the PPA, Perdue may terminate its contract with the Hudsons at any time and

for any reason, including their failure to follow corrective actions and/or “deviation response plans.”"'

'3 Ex. 4, Maryland Scenic Rivers at 5; EX. 5, Pocomoke River Basin at 5.

" Ex. 5, Pocomoke River Basin at 5.

"5 Id.; Ex. 4, Maryland Scenic Rivers at 5.

¢ Ex. 5, Pocomoke River Basin at 8; Ex. 4, Maryland Scenic Rivers at 23.

"7 See supra, Part IV, Statement of Facts 9-11.

"8 Ex. 92, Def. Hudson Farm’s Resp. to Pl.’s Req. for Admis., Response to Request No. 2.

% See Ex. 13, PPA.

' See Ex. 16, A. Hudson Dep. 139:20-140:3; Ex. 21, K. Hudson Dep. 51:14-52:1; Ex. 13, PPA.
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77.  Under the PPA, Perdue owns the birds'*? and merely consigns them to the Hudsons during the
growing process.l53

78.  Under the PPA, the Hudsons are required to raise Perdue’s chickens according to Perdue’s
standards until the flock is removed.' Perdue has the exclusive right to determine when and whether
chicks are delivered to the Facility and when they will be removed.'>’

79.  Perdue retains the unrestricted right to enter the Facility and inspect both the flock and the
poultry production facilities. If Perdue is unsatisfied with the Hudsons” performance of their
obligations, Perdue can undertake the maintenance, treatment, feeding, and care of the flock.'*®

80.  If Perdue is not satisfied with the Hudsons’ care of Perdue’s birds, Perdue may issue a corrective
action and/or a deviation response plan, using specific deadlines and warnings to bring the Facility back
into compliance with Perdue’s requirements, including that Perdue will stop providing flocks to them,
refer them for regulatory action, and ultimately terminate their contract.'”’

81.  Perdue pays premium housing bonuses for particular upgrades to the poultry houses at its
producer farms, such as the premium payment for the tunnel ventilation system installed at the
Facility."®

82.  Perdue advances money at zero-interest for improvements to the Facility that is then paid back

over time as automatic deductions from the Hudsons’ “settlement” or payment from Perdue.'”

11 See id. at 1§ 111.D-E, V; Ex. 49, C. Johnson Dep. 14:7-15:6, 49:3-51:8, 62:8-63:5, 77:5-78:15. Deviation response plans
are prepared by Perdue when deviations from environmental regulations occur at its facilities to ensure that “these deviations
be corrected in a prompt and appropriate manner.” Ex. 25, MOA at 3; see also Ex. 49, C. Johnson Dep. 48:19—49:16.

152 Soe generally Ex. 13, PPA at § 11LE; see also Ex. 73, T. Seyfert Dep. 32:16-34:10; Ex. 16, A. Hudson Dep. 128:1-2.

133 Ex. 13, PPA at ] ILA.

'3 See Ex. 13, PPA at § 11.B-D.

13 See Ex. 73, T. Seyfert Dep. 181:17—182:18; Ex. 13, PPA at § ILA.

1 See Ex. 13, PPA at § IIL.D-E ; Ex. 16, A. Hudson Dep. 383:11-384:14; Ex. 73, T. Seyfert Dep. 261:17-262:13.

157 See Ex. 49, C. Johnson Dep. 14:7-15:6, 49:3-51:8, 62:8-63:5, 77:5-78:15.

18 See e.g., Ex. 93, Flock Settlement Review Packet, No. HUD000814; see also Ex. 73, T. Seyfert Dep. 139:11-143:12,
374:11-375:18; Ex. 94, Tier Requirements Checklist, No. PER000921. The tunnel ventilation system causes pollutant
discharges. See supra Part IV, Statement of Facts ] 23-26.
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83.  Perdue tests the Facility’s water supply to the poultry houses'® and tracks the poultry feed
consumed.'®' The Hudsons do not perform these necessary tasks. 62

84.  Perdue provides, or arranges for the provision of, the exclusive feed, pesticides, fuel, poultry
litter, litter amendments, medications, vaccinations, disinfectants, and other supplies which are

163

necessary for the production of Perdue’s chickens. ™~ The Hudsons are not allowed to deviate from

Perdue’s directed use of these supplies.'("'

85.  Perdue provides veterinary services to its chickens, including those at the F acility.'®

86.  Perdue audits the Facility’s biosecurity practices and creates action plans with recommendations
where shortcomings are detected.'®

87.  Perdue establishes operational parameters for the Facility, including the temperature, lighting,
pressure, ventilation conditions, ammonia concentrations, and feed and drinker line levels in the poultry

houses.'®” These inputs and operational conditions must be monitored and controlled throughout the

growing process.'®

19 See Ex. 16, A. Hudson Dep. 201:20-202:9; Ex. 20, Assignment of Proceeds Form; see, e.g., Ex. 95, Main Breaker
Relocation Financing Agreement (Aug. 6, 2009), Nos. PER001103-001105.

190 See, e.g., Ex. 96, Perdue Well Water Analysis Report, No. PER000536, Perdue Water Analysis Summary Report, No.
PER027207; Ex. 16, A. Hudson Dep. 172:6-15.

16! See Ex. 16, A. Hudson Dep. 149:11-150:4; Ex. 31, Six Flock History Report, No. 0000864; Ex. 30, Six Flock History
Report, No. PER001142; Ex, 97, Email from T. Seyfert to K. Baker re Feed Order and Invoice, No. PER025185.

162 See Ex. 16, A. Hudson Dep. 172:6-15, 149:11-150:4.

163 See Ex. 13, PPA at {§1.B, I1.C; Ex. 73, T. Seyfert Dep. 98:2-7, 111:20-113:8; Ex. 49, C. Johnson Dep. 120:16-121:20;
Ex. 16, A. Hudson Dep. 145:4-154:18, 160:7-162:1, 204:4-18; See also Ex. 98, Litter Spreadsheet, No. PER027703.

' See Ex. 13, PPA at §§ L.B., I1.C.

165 See, ¢.g., Ex. 99, MDA, Salisbury Animal Health Laboratory, Follow Up Report, No. PER027935; Avian Influenza
Testing Report, No. PER027221; Labvantage Bird Health Test Data, No. PER026520; Pesticide/Avian Influenza Daily
Clearance Report, No. PER027833; Serology Spreadsheet, No. PER027205; Ex. 73, T. Seyfert Dep. 221:13-224:20.

1 See, e.g., Ex. 100, Farm Biosecurity Plan, Nos. PER011237-011241.

17 See, e.g., Ex. 16, A. Hudson Dep. 154:4-18; Ex. 101, Summer Visitation Report, Nos. PER000504-000505; see also Ex.
73, T. Seyfert Dep. 112:8-116:15.

168 See Ex. 73, T. Seyfert Dep. 111:20-113:8; Ex. 16, A. Hudson Dep. 145:4-154:18.
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88.  Perdue records and analyzes many parameters related to its poultry growers, including: cleanout

170 tunnel

dates,'®® growers’ periodic contributions to Delmarva Poultry Industry, Inc. (“DPI”),
ventilation type, electronic controller type, sidewall type, drinker nipple type, heater system, lighting
system, generator system, water conditioning system, water source, manure storage, method of dead-
bird disposal, nutrient management plan certification, electric supplier, animal welfare certification, fuel
company, nutrient management plan year, drinker nipple density,'”" fuel usage,'”” and litter type and
usage.'” Perdue also tracks the number and types of “piles” present on its growers’property, the
presence of standing water on the property,l74 and damage to chicken house pads, foggers, and tunnel
fans.'” Perdue records the internal dimensions'’® and external dimensions of each poultry house and the
date of its construction.!”” Perdue records the amount of water consumed by each flock and the number
of mortalities in each flock.'”® Perdue records and “scores” its growers based on parameters including
distance to non-Perdue poultry houses, vegetative buffers, fencing, presence of a warning sign at the
entrance, trash removal, vehicles, the on-farm residence, presence of a warning sign at the poultry house

door, downtime, water source, water sanitation, cleanout, visitor log, caretaker/employee dress code,

visitor dress code, pets, wild birds, and dead bird disposal.'””

19 See Ex. 102, Clean-out Spreadsheet, Nos. PER010988-010990.

170 Ex. 103, DPI Contribution Flock Deductions 2010 Spreadsheet, No. PER026877; DPI Fund Drive Spreadsheet, No.
PER026955.

7' Ex. 104, Farm Information Spreadsheet, No. PER027019; see also Ex. 105, Month End Numbers Spreadsheet, No.
PER027048; Nipple and Feeder Space Report, No. PER026852.

172 Ex. 106, Fuel Usage Spreadsheet, No. PER026995.

'3 Ex. 107, Producer Litter Usage Spreadsheet, No. PER027749.

17" Ex. 108, Farm Pile Survey, No. PER027054.

17> Ex. 109, Pad, Fogger, Tunnel Fan, No. PER026924.

176 Ex. 110, Clearance Spreadsheet, No. PER011325.

7 Ex. 111, House Ages DMV South Spreadsheet, No. PER026958.

"7 Ex. 112, Mortality and Water Consumption Record, No. PER000814.

179 Ex. 113, Scorecard Spreadsheet, No. PER027005.
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89.  Many of the operational conditions or parameters at the Facility are electronically controlled and

monitored by equipment that Perdue maintains.'®® The electronic equipment controls temperatures,

lights, fans, heating and cooling systems, and the alarms.'®'

182

90.  Perdue adjusts the settings for the electronic controllers located in the Facility °“ and maintains

logs of the temperature in the poultry houses during the growth of Perdue’s flocks.'®3

91.  Perdue controls visitor access to the Facility by maintaining a visitor log at the entrance to the
farm lane.'®*

92.  As part of Perdue’s direct operational involvement in and supervision of the Facility, a number
of Perdue employees, including Perdue’s flock supervisors, visit the Facility 2-3 times per week. '®
During multiple months, Perdue employees visited the Facility at least 13 times, or more than once for
every two business days during the month.'%

93. A Perdue Flock Supervisor regularly visits the Facility, performs operational tasks, ensures that
the Hudsons have the required materials, and maintains appropriate operating conditions.'*’

94.  The Flock Supervisor’s duties include verifying that the grass is cut, the trash is removed, the

doors are closed tightly, no wild birds, rodents, or pests are present, and no feed is on the feed pads the

day that a flock is placed.'®®

18 See Ex. 73, T. Seyfert Dep. 234:20-235:20, 415:7-416:19, 421:6-8.

8! 1d. at 415:7-416:19.

82 1d. at 234:20-235:20, 415:7-416:19, 421:6-8.

185 See, e.g., Ex. 114, House Temperature Graph, No. PER000592.

'8 Ex. 16, A. Hudson Dep. 100:16-101:21; Ex. 73, T. Seyfert Dep. 278:1-12; Ex. 115, Perdue Farm Visitor Log Compilation
(T. Seyfert Dep. Ex. 18).

18 See Ex. 115, Perdue Farm Visitor Log Compilation (T. Seyfert Dep. Ex. 18); Ex. 73, T. Seyfert Dep. 345:21-354:21.

1% See Ex. 115, Perdue Farm Visitor Log Compilation (T. Seyfert Dep. Ex. 18).

"7 Ex. 73, T. Seyfert Dep. 95:2—19, 110:12-113:13; see also Ex. 16, A. Hudson Dep. 145:4-154:18.

18 See Ex. 116, Perdue Pest Inspection Forms Compilation (T. Seyfert Dep. Ex. 22); Ex. 73, T. Seyfert Dep. 210:3—4.
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95.  Perdue evaluates its Flock Supervisors’ performance, in part, on the performance and compliance
of the farms that are on the Flock Supervisor’s route and the implementation of Perdue’s action plans for
poor performing farms.'®

96.  Before a flock is placed, and if her schedule permits, the Flock Supervisor audits the poultry
houses and fills out an inspection form leaving comments for the producer.’ % This audit includes
verifying a series of control points including ventilation, temperatures, pressures, litter amendment, feed
and drinker lines, alarm settings, house lighting, and house cleanout and disinfection.'!

97.  The Flock Supervisor returns the day the flock is placed and fills out a Perdue Perfect Placement
Form.'®? The Perfect Placement Form includes an area for comments where the Flock Supervisor leaves
instructions for the Hudsons.'*?

98. At flock placement, the Flock Supervisor checks several operational parameters including the
litter temperature, ammonia levels, litter amendment, static pressure, water flow, water quality, and
drinker lines.!** The Flock Supervisor also checks whether the supplemental feed standards are met and
that the minimum lighting in the house is met.'*?

99.  The day after flock placement, the Flock Supervisor inspects the Facility and fills out a checklist

to ensure that the operational parameters are being maintained: that target temperatures are achieved,

and that flow rates, heights, lighting, and pressures are all adequate.'96

18 See Ex. 117, Perdue Performance Planning & Appraisal Process, Nos. PER028998-029003; Ex. 118, Perdue Performance
Planning & Appraisal Process, Nos. PER029005-029010; Ex. 49, C. Johnson Dep. 26:18-28:2.

19 See Ex. 73, T. Seyfert Dep. 203:13-204:15, 208:17-209:8; Ex. 119, Chick Pre-Placement Audit Compilation (A. Hudson
Dep. Ex. 44); Ex. 120, Perdue Growout General BMP Logs, Nos. PER009894, PER009918.

! See Ex. 119, Perdue Chick Pre-Placement Audit Compilation (A. Hudson Dep. Ex. 44).

192 See Ex. 73, T. Seyfert Dep. 205:8-206:11; Ex. 121, Perfect Placement Form Compilation (A. Hudson Dep. Ex. 45).

193 See generally Ex. 121, Perfect Placement Form Compilation (A. Hudson Dep. Ex. 45).

14 See Ex. 73, T. Seyfert Dep. 205:8-207:19; Ex. 121, Perfect Placement Form Compilation (A. Hudson Dep. Ex. 45).

195 See Ex. 73, T. Seyfert Dep. 205:8-207:19; Ex. 121, Perfect Placement Form Compilation (A. Hudson Dep. Ex. 45).

19 See Ex. 73, T. Seyfert Dep, 209:12-210:2; Ex. 122, Perdue Flock Visitation, Week 1, No. HUD000978.
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100. The Flock Supervisor inspects the Facility again on the third day after placement and at one-
week after placement, each time filling out a Perdue Flock Visitation—Week 1 form."®” The forms
include a section of “special notes/messages” where the Flock Supervisor leaves instructions for the
Hudsons on several aspects of production.I98

101.  The Flock Supervisor then returns, often multiple times, in each of the following weeks to
supervise and operate the Facility and fill out the Two-Week, Three-Week, and Four-Week Perdue
Visitation forms.'*

102. These visitations include an inspection of the Facility to ensure that a number of operational
parameters are maintained, that target temperatures are achieved, and that flow rates, heights, lighting,
alarms, culling, ammonia levels, and pressures are all adequate.’®

103.  The visitation forms for weeks 2, 3 and 4 have a section for “special notes/messages” that

. . . .
include instructions to the Hudsons on several aspects of production. ol

104. Tammie Seyfert was the Flock Supervisor at the Facility starting in early 2008 through 201022
Ms. Seyfert visited the Facility regularly during this period, making at least weekly visits to supervise

the flock, alter settings in the poultry houses, drop off supplies, and/or to perform other inspections and
tasks.2®

105. On many of these visits, Ms. Seyfert filled out various forms, including the “Perdue Delmarva

Flock Visitation” forms which document her inspection of several conditions at the Facility, including

%7 See Ex. 73, T. Seyfert Dep. 210:14-213:17.

198 See, e.g., Ex. 122, Perdue Flock Visitation, Week 1, No. HUD000978.

1% See Ex. 73, T. Seyfert Dep. 215:3-216:19.

20 See, e.g., Ex. 123, Flock Visitation, Week 2, No. HUD000973, Perdue Flock Visitation, Week 3, No. PER000843, Perdue
Flock Visitation, Week 4, No. PER000828.

21 See, eg,id

292 See Ex. 121, Perfect Placement Form Compilation (A. Hudson Dep. Ex. 45); Ex. 116, Perdue Pest Inspection Form
Compilation (T. Seyfert Dep. Ex. 22); Ex. 73, T. Seyfert Dep. 82:9-17; Ex. 124, Flock Settlement Sign-off Sheet
Compilation (T. Seyfert Dep. Ex. 23).

% See Ex. 115, Perdue Farm Visitor Log Compilation (T. Seyfert Dep. Ex. 18); Ex. 16, A. Hudson Dep. 169:3-5.
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pest control, temperature and pressure settings and associated alarms, ammonia levels, ventilation, and
visitor log.2°4

106. During her many visits, Ms. Seyfert routinely enters the poultry houses and directly performs
many of the operational tasks critical to growing poultry, including adjusting drinker lines, vent boxes,
static pressure, lighting, setting and reprogramming chicken house temperatures, and culling chickens.*”®
107. Ms. Seyfert also leaves lengthy, detailed written notes with clear instructions for tasks the
Hudsons are to perform before her next visit.?%

108. Ms. Seyfert often completes Perdue Pest Inspection Forms, an additional form that also includes
an area for comments where the Flock Supervisor leaves instructions for the Hudsons on several aspects
of production.207

109. Perdue’s Flock Supervisor also has responsibility for ensuring that there are no environmental
problems at the Facility.?*®

110. Perdue signed a Memorandum of Agreement (“MOA™) with EPA in order to foster its
“environmental leadership in the poultry industry by providing training, assistance, and environmental
assessments to the Producers to enhance their compliance with federal, state, and local environmental
regulations and specific best management practices (“BMPs”).”*%

111.  Under the Clean Waters Environmental Initiative (“CW Initiative™), which was formed with

EPA as part of the MOA, Perdue agreed to “launch a company-wide environmental management

™ See, e.g., Ex. 125, Perdue Flock Visitation Compilation (T. Seyfert Dep. Ex. 24).

2% See Ex. 73, T. Seyfert Dep. 115:1-116:15, 235:15-20, 238:9-239:7, 414:20-416:19; Ex. 125, Perdue Flock Visitation
Compilation (T. Seyfert Dep. Ex. 24).

2% See Ex. 125, Perdue Flock Visitation Compilation (T. Seyfert Dep. Ex. 24).

i°7 See generally Ex. 116, Perdue Pest Inspection Form Compilation (T. Seyfert Dep. Ex. 22).

;Zz See Ex. 73, T. Seyfert Dep. 110:17-111:14.

7 See Ex. 25, MOA at 2.
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program over four years for all contract poultry farms growing for Perdue” with the pilot program
including the Eastern Shore of Maryland and the Facility.?'®

112. The goal of the CW Initiative is to promote compliance with environmental laws or to “make
sure that the farm is within the rules and regulations of the corresponding state that they’re in.”?!! If the
environmental assessment finds that the farm is out of compliance with applicable laws, Perdue issues a
corrective action to bring the farm into compliance.*'?

113. If a Perdue grower chooses not to participate in the CW Initiative, Perdue will likely terminate
the grower.2l3 Growers can be terminated if they do not meet Perdue’s compliance deadlines under the
program.?'*

114. Perdue’s environmental oversight is enforced through the deviation response program that can
result in contract termination.?"’

115. Under Perdue’s deviation response plan, the producer is told that the next flock placement will

be withheld if the issue is not resolved within Perdue’s timeframe.>"®

210 g0e Ex. 126, Environmental Stewardship, Perdue,

http://web.archive.org/web/2011010406254 1/http://www.perdue.com/company/commitments/stewardship/partnerships.html
(archived July 15, 2011), Corporate Responsibility, Perdue,
http://es.perdue.com/Corporate/Corporate_Responsibility/Environmental_Stewardship/ (last visited Oct. 12, 2011).

21 See Ex. 49, C. Johnson Dep. 48:19-49:9. See also, Ex. 25, MOA at 2; Ex. 127, Email from D. McGuigan to H. Zygmunt
re Perdue EPA Meeting Recap (Perdue commits to ensure its growers have permit coverage and handle manure consistent
with federal regulations).

212 5pp Ex. 49, C. Johnson Dep. 48:19-49:9. Producer environmental assessments occur three time per year and “determine
that critical elements of the [NMP] as it relates to poultry operations, are being followed and that Best Management Practices
are fully implemented.” Ex. 25, MOA at 3.

213 See Ex. 48, J. Smith Dep. 231:6-19; 78:20~79:21.

214 1y

215 Goe Ex. 128, Email from J. Smith to R. Darnell re Deviation Response, Nos. PER028939-028940; Ex. 129, Letter from D.
McGuigan to J. Smith re Clean Water Initiative 2 (stating “EPA observed that nine farms were currently under the deviation
notification procedure. Perdue had not placed birds at these nine farms and would not be placing birds until Perdue’s
environmental concerns had been addressed.”).

216 Soe Ex. 128, Email from J. Smith to R. Darnell re Deviation Response, Nos. PER028939-028940; Ex. 129, Letter from D.
McGuigan to J. Smith re Clean Water Initiative 2.
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V. ARGUMENT

In order to establish that Defendants violated the CWA, Plaintiff must prove, by a preponderance
of the evidence, that (1) Defendants discharged a pollutant, (2) from a point source, (3) into waters of
the United States, and (4) without a permit.*'’

In this case, the evidence gathered during Plaintiff’s initial investigation and subsequent
document discovery and depositions clearly establishes that the Alan and Kristin Hudson Farm is a
CAFO, a point source under the CWA. The evidence also proves that pollutants were discharged from
the CAFO into waters of the United States without a permit and that each of the Defendants is an owner
or operator of the Facility.218 Plaintiff fully meets its burden of proof on all elements of its claim and is
entitled to summary judgment on all outstanding issues in this case.

A. The Alan and Kristin Hudson Farm Is a CAFO and Is Therefore a Point Source Under the
CWA.

It is an incontrovertible fact that the Alan and Kristin Hudson Farm is a CAFO. The Facility
meets all the statutory and regulatory requirements to establish that it is a CAFO. Furthermore, it is
currently seeking coverage under the state’s CAFO NPDES program, thereby acknowledging its CAFO
status.”'

The plain language of the CWA makes it clear that a CAFO is, by definition, a point source. A

“point source” is “any discernable, confined and discrete conveyance, including but not limited to any

21733 U.S.C. § 1311(a) (2006). Permits issued under the CWA are known as National Pollutant Discharge Elimination
System (“NPDES™) permits and can be either individual facility permits or general permits. /d. General permits, such as the
CAFO permit at issue in this case, regulate categories of industrial activity. 40 C.F.R. § 122.28(a)(2) (2011).

218 Responsibility for illegal discharges of pollutants under the CWA falls on both owners and operators of facilities. See
Assateague Coastkeeper v. Alan & Kristin Hudson Farm, 727 F. Supp. 2d 433, 44243 (D. Md. 2010).

1 See supra Part IV, Statement of Facts ] 9-11.
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pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal
Jeeding operation, or vessel or other floating craft, from which pollutants are or may be discharged.”??°

An Animal Feeding Operation (“AFO”)**! that confines 37,500 to 124,999 chickens is
automatically a medium CAFO if either one of the following conditions are met:

(A) Pollutants are discharged into waters of the United States through a man-

made ditch, flushing system, or other similar man-made device; or

(B) Pollutants are discharged directly into waters of the United States which

originate outside of and pass over, across, or through the facility or otherwise

come into direct contact with the animals confined in the operaltion.222
This Facility clearly falls within the size parameters of a medium CAF 0?* and, as evidenced below,
meets the discharge requirement.”*

On March 3, 2009, Alan Hudson submitted a Notice of Intent (“NOI”), together with a
comprehensive nutrient management plan (“CNMP”) status form, to MDE?® seeking coverage

under the State’s CAFO general permit.zz(’ As part of the permit process, in the spring of 2010,

Alan Hudson applied for and received approval for a federal grant of $4,750.00 for preparation

220 33 U.S.C. § 1362(14) (2006) (emphasis added).

2! See supra note 37.

2240 C.F.R. § 122. 23(b)(6)(i)~ii) (2011).

23 See supra Part IV, Statement of Facts  6-7.

24 See infra Parts V.B,, V.C.

225 As a CWA delegated state, Maryland created its CAFO NPDES program in 2008. See Ex. 130, General Discharge Permit
for Animal Feeding Operations, Final Determination, Dec. 30, 2008, available at
http://www.mde.state.md.us/programs/Land/Solid Waste/CAFOMAFO/Documents/www.mde.state.md.us/assets/document/A
FO_General_Permit_Final_Determination_12.30.08.pdf.

226 See supra Part IV, Statement of Facts 1] 9-11. A CNMP is developed in accordance with the USDA Natural Resources
Conservation Service (“NRCS”) technical standards. CAFOs that do not have a CNMP must fill out a CNMP Status Form
and submit it to MDE along with its NOI, and periodically thereafter. See Ex. 131, MDE AFO (CAFO/MAFQO) Webpage,
MDE,

http://www.mde.state.md.us/programs/Land/Solid Waste/CAFOMAFO/Pages/Programs/LandPrograms/Solid_Waste/cafo/ind
ex.aspx (last visited Oct. 19, 2011).
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of a CNMP.**" As recently as July, 2011, Alan Hudson continues to be engaged in the CAFO
permitting process.”®

Given these facts, it is uncontroverted that the Facility is a CAFO*® and therefore a point
source under the CWA.

B. The Facility Discharged Pollutants.

The CWA prohibits the discharge of any pollutants without a permit. The term
“discharge of a pollutant” means “any addition of any pollutant or combination of pollutants to
waters of the United States.”® This includes additions of pollutants from “surface runoff which
is collected or channeled by man.””' The term “pollutant” includes “solid waste. . . sewage,
garbage, sewage sludge . . . chemical wastes, biological materials . . . and industrial, municipal
and agricultural waste discharged into water.”?

The evidence in this case, including (1) the water samples collected by both Plaintiff and
MDE, (2) Plaintiff’s experts’ testimony and reports, (3) Defendants’ own witnesses (including

their expert), and (4) deposition testimony, clearly establishes that the Facility discharged

pollutants.

22; See supra Part 1V, Statement of Facts §11.

22 Id

2 See supra Part IV, Statement of Facts 4 6-55

3040 C.F.R. § 122.2 (2011); see also 33 U.S.C. § 1362(7), (12) (2006).

3140 C.F.R. § 122.2. “When it applies to water, ‘discharge’ commonly means a ‘flowing or issuing out,” [or] (*[t]o emit; to
give outlet to; to pour forth; as, the Hudson discharges it waters into the bay’), and this ordinary sense has consistently been
the meaning extended when this Court has used the term in prior water cases....” S.D. Warren Co. v. Maine Board of Envi.

Prot., 547 U.S. 370, 376 (2006) (citing Webster’s New International Dictionary 742 (2d ed. 1949)).

5233 U.S.C. § 1362(6) (2006).
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1. Poultry Waste Contains All the Pollutants Identified in Plaintiff’s Complaint.

It is uncontroverted that the poultry waste” 3 generated at the Facility contains fecal
coliform, E. coli, nitrogen, phosphorus, and ammonia.”* In addition to testimony of Plaintiff’s
expert, Dr. Bruce Bell, this fact is readily admitted by several of Defendants’ own witnesses,
including Jeff Smith (Perdue’s Director of Corporate Environmental Services), Carrie Johnson (a
235

Perdue Area Coordinator), and Dr. Charles Hagedorn (Defendants’ expert).

2. Poultry Waste Containing Pollutants Reached Drainage Ditches Through Several
Pathways.

Plaintiff’s expert, Dr. Bell, has identified several pathways whereby the pollutants from the
poultry houses reach the ditches that drain the Facility.®® These pathways include poultry waste that is
tracked in and out of the poultry houses during cleanouts and crustouts, regular, daily foot traffic during
routine flock maintenance, and the coming and going of heavy machinery and foot traffic during
windrowing.?’ In addition, Dr. Bell has testified that the ventilation fans located on both poultry houses
exhaust fecal coliform, E. Coli, nitrogen, phosphorus, and ammonia.”*® Defendants’ witnesses also
concede these same pathways exist for the pollutants to travel from the poultry houses to nearby
ditches. >

It is well documented in Perdue’s records that poultry waste is tracked out of the poultry

houses. Tammie Seyfert, the Flock Supervisor, constantly reminded Alan Hudson to clean up

33 See supra note 28 (“For the purposes of this Motion, ‘poultry waste’ includes manure, litter, feathers and other waste
generated inside the poultry houses. However *poultry waste’ and ‘manure’. are often used interchangeably throughout this
case and this Motion™)
24 See supra Part 1V, Statement of Facts § 19.
25 See supra note 68.
233‘_” See supra Part IV, Statement of Facts §§ 20-27.
Id
38 See supra notes 78-79 and accompanying text.
9 See supra Part 1V, Statement of Facts Y 20-27; see also supra notes 71, 74-75, 78-80, 83-84.
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manure outside of the houses.>*® An MDE inspector, David Bramble, testified that it is normal
for manure to be tracked out of poultry houses during livehaul and cleanout activities.*' During
MDE'’s January 26, 2010 inspection, which the Hudsons knew in advance would occur, Mr.
Bramble witnessed manure on the HUA pads outside the poultry houses at the Facility.**
Furthermore, the State of Maryland recognizes that poultry waste is tracked out of poultry
houses, as it spent $24,591.88 on HUA pads for the Facility and similarly funded over 600 HUA
projects for the express purpose of abating or preventing water pollution from waste material
tracked out of poultry facilities.”*

Defendants’ witnesses also conceded that the fans were a source of pollutants. Defense expert
Dr. Hagedorn testified that the fans at the Facility “can clearly disperse bacteria and nutrients, especially
ammonia from the inside of chicken houses.”** In addition to Dr. Hagedorn, Defendants’ witnesses Jeff
Smith and Carrie Johnson also admit that the tunnel ventilation fans at the Facility forcibly exhaust dust,
litter and manure containing the aforementioned pollutants to the area outside of the chicken houses. 2
In April 2009, Mr. Smith participated with EPA in a joint power point presentation to Perdue employees
about CWA compliance.?*® The power point, which has been adopted by Perdue in training its flock

supervisors and producers, including Alan Hudson, specifically identifies sources of pollutants in

poultry operations to include:

240 See supra notes 99—100 and accompanying text.

2:' Ex. 70, D. Bramble Dep. 15:10-17:9.

242 Id

3 See supra notes 96 (MACS Manual), 93 (MDA Hudson Farm MACS Funding Spreadsheet); see also Ex. 132, MDA,
2010 MACS Annual Report 4-5 (Feb. 15, 2011).

244 See Ex. 39, Dr. Hagedorn Dep. 157:3-5.

5 See supra notes 78-79 and accompanying text.

26 See Ex. 48, J. Smith Dep. 224:4-20 (Jeff Smith is listed on the title page of the power point and he testified that he
reviewed it prior to the presentation); id. at 223:16-226:1; Ex. 55, Clean Waters Initiative Presentation, Nos. PER000034-
000116.

34



¢ Run-off that comes in contact with bedding, litter, and feed;
o Sources include: storage facilities, litter handling activities, poultry handling and
fan ventilations.”*’

Both Dr. Bell and Defendants’ own witnesses testified that, once carried outside the poultry
houses either via the ventilation fans or from traffic in and out of the poultry houses, the pollutants will
reach the drainage ditches on the Facility, specifically Ditches 1 and 3.2** The transport of the pollutants
to the drainage ditches is facilitated by the physical layout of the Facility which ensures that pollutants
carried outside the poultry houses enter the ditches.* As depicted in Attachment 5 of Dr. Bell’s
Declaration, and as Alan Hudson testified, the poultry houses are located very close to the drainage
250

ditches™ and are on higher ground so that surface water drains away from the poultry houses.”' In

between the two poultry houses, surface water run-off flows directly into the Swale constructed between

22 The Swale funnels contaminated surface water run-off directly into a drainage pipe that

the houses.
cuts through the bank of Ditch 1. This ensures that pollutants from the poultry houses are discharged
directly into Ditch 1.* Surface water run-off from the area around Chicken House 2 (the southern
chicken house) is also discharged to Ditch 1 through Ditch 3. Surface water run-off from the north side
of Chicken House 1 (the northern chicken house) will also discharge into Ditch 1.2%

Dr. Bell testified that the movement of pollutants outside the poultry houses coupled with the

physical layout of the surrounding land, drainage patterns, and proximity of the ditches results in

27 Ex. 55, Clean Waters Initiative Presentation at PER000100; see also Ex. 73, T. Seyfert Dep. 52:4-53:21 (discussing Ms.
Seyfert’s environmental training); Ex. 49, C. Johnson Dep. 60:15—61:8 (discussing producer environmental training).

28 See supra Part IV, Statement of Facts ] 26.

249 Id.

20 See supra Part 1V, Statement of Facts § 13; Ex. 16, A. Hudson Dep. 229:18-230:3.

zi ! See supra Part IV, Statement of Facts { 16.

252 ld

253 See supra Part IV, Statement of Facts § 17.

4 See Ex. 45, Dr. Bell Decl. § 21(c)~(h).
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pollutants entering Ditches 1 and 3.° Defendants’ witness Jeff Smith and their expert Dr. Hagedorn

236 Mr. Smith testified that it is not a

conceded that poultry house pollutants will reach the ditches.
question of whether pollutants will reach the ditches, but rather how much of the pollutants will.?’ Dr.
Hagedorn opined that the inevitable result of the physical layout of the area is that poultry waste will
flow into Ditch 1 during surface water run-off events.”®

The January 26; 2010 sampling done by MDE confirms that the poultry house pollutants are
reaching the Facility’s drainage ditches.”®® MDE sampled at three locations (HF03, HF04, and HF05) in
Ditch 1 upstream of the poultry houses and at one location (HF02) in Ditch 1 downstream of the poultry
houses and the point where Ditch 3 intersects with Ditch 1.2 From the point just upstream of the
poultry houses, HF03, to the point just downstream of the poultry houses, HF02, fecal coliform and E.
coli concentrations increased approximately 13 times and 331 times, respectively.26] TKN
concentrations increased approximately 1.5 times and phosphorus concentrations more than doubled.*®
After reviewing the MDE sample results and the attendant map, Dr. Bell concluded that although not the

only source, the poultry are the largest source of the bacteria and nutrients found in the ditches.?®?

3. Pollutants from the Facility Discharge into the Franklin Branch and the Pocomoke
River.

Taken together, Plaintiff’s and MDE’s sample results show definitively that the pollutants

Plaintiff identified in its Complaint®® are in fact in the ditches that discharge from the Facility.

255 See supra Part IV, Statement of Facts §§ 26-27; Ex. 45, Dr. Bell Decl. 1§ 21-22.
%6 See supra notes 71, 74-75, 78-80, 83-84.
»7 See Ex. 48, J. Smith Depo. at 82:6-18.
8 See supra notes 71, 74-75, 7880, 84.
29 See supra Part 1V, Statement of Facts 9 48-54.
260
Id
! See supra Part IV, Statement of Facts § 52.
262 ld.
%3 Ex. 45, Dr. Bell Decl. § 25.
264 See Compl. 1 55, 60.

36



From Fall 2009 to Spring 2010, Plaintiff sampled water from Ditch 1 as it was leaving the
Facility.”® Plaintiff’s expert, Dr. Bell, testified that Plaintiff’s samples were properly
documented and collected in accordance with standard sampling practices.’*® Defendants’ only
expert accepted the legitimacy of the sample results and relied on them for his analysis.”®’

Plaintiff’s samples contained very high levels of fecal coliform and E. coli bacteria as well as

elevated levels of nitrogen, phosphorus, and ammonia,”®®

the very pollutants that are coming from the
poultry and affecting the water quality of the Franklin Branch and the Pocomoke River.?®® Samples
taken by MDE on January 26, 2010 from the RS&G Drainage Ditch corroborate the results taken by
Plaintiff as they show high levels of several of the same pollutants.270

It is undisputed that water in Ditch 1 (as identified in Exhibit 45, Attachment 5 to Dr. Bell’s
Declaration) leaves the Facility through a culvert that discharges into the RS&G Drainage Ditch.?” Ttis
also undisputed that water in the RS&G Drainage Ditch flows under Route 50 and into the Franklin
Branch.?”* From there, the uncontroverted evidence establishes that the Franklin Branch directly
connects with the Pocomoke River, an interstate and navigable-in-fact water of the United States.””
The total distance from the point where the pollutants discharge from the Facility to the Pocomoke River
is approximately 3.5 miles.”*

Based on the totality of the evidence, Dr. Bell concluded that the Facility discharged high levels

of fecal coliform and E. coli from Ditch 1 to the Franklin Branch and that the Facility discharged high

265 See supra Part IV, Statement of Facts ] 42-44.

266 See Ex. 45, Dr. Bell Decl. § 23(e).

27 See supra Part 1V, Statement of Facts § 54; Ex. 39, Dr. Hagedorn Dep. 163:13-165:16.
268 See supra Part 1V, Statement of Facts § 44-47.

2% See id. 9 1827, 32-34; Ex. 45, Dr. Bell Decl. § 24-25.

70 See supra Part IV, Statement of Facts §§ 48-52.

! See id. 9 55.

2 See id.

*” See id. ]9 60—66.

M See id. § 67.



levels of nitrogen, phosphorus, and ammonia from Ditch 1 to the Franklin Branch and the Pocomoke
River.””

Defendants have produced no admissible evidence to contradict the fact that water and pollutants
in Ditch 1 are discharged to the Franklin Branch and then to the Pocomoke River. To the contrary,
Defendants’ expert, Dr. Hagedorn, conceded that the ditches on the Facility are there to drain water
away from the farm and that when they are filled with water, the water, nutrients, and bacteria from the
Facility are transported through Ditch 1 under Route 50 some distance into the branch system.?’® He
went on to state that it is possible that water and pollutants discharged from the Facility reached the
Pocomoke River,?”” a position that is consistent with the opinions of Plaintiff’s experts in this case.””® In
addition, Alan Hudson also repeatedly certified that discharges from the poultry operation create water
quality problems that affect the Pocomoke River.”””

While Mr. Hudson has received state money to address those problems, he not only failed to
comply with all requirements of the projects,zso but undermined the very purpose of the state-funded
program by continuing to use the pipe to drain the Swale. This ensures that pollutants from the poultry
houses are discharged from the Facility.

C. The Franklin Branch and the Pocomoke River Are Waters of the United States.
The CWA defines “navigable waters™ as waters of the United States, including the territorial

seas.”®  As the term is defined by CWA implementing regulations, it includes:

275 See Ex. 45, Dr. Bell Decl. §23-24 .

276 See supra Part 1V, Statement of Facts §{ 12, 55.
277 See id. § 55.

278 ]d

P See id. 1§ 32-34.

20 See id. 99 26-40.

%133 U.S.C. § 1362(7) (2006).
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(a) All waters which are currently used, or were used in the past, or may
be susceptible to use in interstate or foreign commerce, including all
waters which are subject to the ebb and flow of the tide;

(b) All interstate waters including interstate wetlands;

(c) All the other waters such as intrastate lakes, rivers, streams (including
intermittent streams)...the use, degradation, or destruction of which would
affect or could affect interstate or foreign commerce including any such
waters:

(1) Which are or could be used by interstate or foreign travelers for
recreational or other purposes;

(2) From which fish or shellfish are or could be taken and sold in interstate
or foreign commerce;

(e) Tributaries of waters identified in paragraphs (a) through (d) of this
definition.”*

It is well-settled that the term “navigable waters” under the CWA “includes something more than

traditional navigable waters.”%3

The United States Supreme Court has addressed the extent of CWA jurisdictional waters in three

cases, United States v. Riverside Bayview Homes,*®* Solid Waste Agency of Northern Cook County v.

285 286

United States Army Corps of Engineers,”> and Rapanos v. United States.”> Waters that are interstate,
navigable-in-fact or tributaries of an interstate or navigable-in-fact water, including seasonally

intermittent streams, are within the scope of the Act.”*’

282 40 C.F.R. § 122.2(2011).

23 Rapanos v. United States, 547 U.S. 715, 730-31 (2006). The Court’s decision in Rapanos was fragmented with no
majority opinion. Four Justices joined in the plurality opinion. Justice Kennedy concurred in the judgment but gave a very
different basis for his decision; the remaining four Justices dissented.

31474 US. 121 (1985).

283 531 U.S. 159 (2001).

6 547 U.S. 715 (2006).

7 See id. at 732 (noting that the Court did “not necessarily exclude seasonal rivers, which contain continuous flow during
some months of the year but no flow during dry months.... Common sense and common usage distinguish between a wash
and seasonal river™); see also United States v. Moses, 496 F.3d 984, 989, 991 (9th Cir. 2007) (interpreting Rapanos to mean
that “intermittent streams (at least those that are seasonal) can be waters of the United States™).
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Perdue admits that the Pocomoke River is a water of the United States as that term is defined
under the CWA.?® In addition, the geography, history and use of this interstate waterway make its
status as a navigable-in-fact water of the United States incontrovertible.”®* Perdue also admits that the
Franklin Branch, as it understands the term, is a water of the United States.”®® Given the undeniable
status of the Pocomoke River as a navigable-in-fact water of the United States,””! the Franklin Branch,
as a tributary to the Pocomoke River, is also a CWA protected waterway. >

D. The Alan and Kristin Hudson Farm Did Not Have a CWA NPDES Permit at the Time of
the Documented Discharges.

Section 301(a) of the CWA explicitly states, in relevant part, that “except as in
compliance with ...section[]... 1342 ... of this title, the discharge of any pollutant by any person
shall be unlawful.”*” Therefore, without a CWA § 402 NPDES permit, Defendants are
prohibited from discharging any pollutants from the Facility. Here, Defendants had no such
permit. Defendant Alan and Kristin Hudson Farm filed an NOI to be covered under the
Maryland-delegated General CAFO NPDES permit in March 2009 but no permit has been issued
to date.?®® Defendant Alan and Kristin Hudson Farm admits that the Facility has yet to receive
coverage under the Maryland General CAFO NPDES Permit.**> Defendant Perdue has never

sought, nor received, a permit for discharges from the Facility.

28 See supra Part 1V, Statement of Facts § 56.

2 See id. 99 69-71.

2 See id. 9 56.

140 C.F.R. § 122.2 (2011); see supra Part 1V, Statement of Facts ] 69-71.

22 See 40 C.F.R. § 122.2(e) (2011); supra Part 1V Statement of Facts §§ 57-68.

33 U.S.C. § 1311(a) (2006).

4 See supra Part 1V, Statement of Facts 9 9-11; see also Ex. 16, A. Hudson Dep. 399:20-400:1. On July 26, 2010, the
Hudsons and MDE entered into a Compliance Schedule. However, this Compliance Schedule, which was not even finalized
31;}(‘19 effe;tive until after the Complaint in this case was filed, is not a permit. See supra Part 1V, Statement of Facts § 10.

5 See id. § 73.
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E. The Hudsons and Perdue Are Owners and/or Operators of the Facility and Are Both
Responsible for the Unpermitted Discharge of Pollutants.

The term “owner or operator” is defined in Section 306 of the CWA?®® as “any person
who owns, leases, operates, controls, or supervises a source.””®’ The term “source” is defined in
that section as any facility “from which there is or may be the discharge of pollutants.””*® In this
case, in light of the numerous discharges attributable to the Facility, it is clearly a “source”
within the meaning of the CWA.?*

The CWA holds both “owners” and “operators” liable for discharges from source facilities.
Section 301(a) of the CWA states that “the discharge of any pollutant by any person shall be
unlawful.”*® Violations by “any person” are unlawful, not solely permit-holders.3 % Courts have held
that “the CWA imposes liability both on the party who actually performed the work and on the party
with responsibility for or control over performance of the work.”3?

The evidence gathered in this case, the many documents on file with state agencies and produced
during discovery, and the deposition testimony of both the Hudsons and employees of Perdue point to

the undeniable conclusion that, while Alan and Kristin Hudson own and operate the Facility, Perdue

2% The term “owner or operator” is not defined in 40 C.F.R. § 122.23 (2011). However, the CAFO rule was enacted, in part,
under EPA’s section 306 authority to enact new source performance standards, and as such, the definition of “owner or
operator” from section 306 is applicable to the CAFO rule. 73 Fed. Reg. 70,418, 70,419 (Nov. 20, 2008).

¥733 U.S.C. § 1316(a)(4) (2006) (emphasis added).

% 1d. § 1316(a)(3).

% See supra Part 1V, Statement of Facts, {f 18-55.

3933 U.S.C. § 1311(a).

30U Cf United States v. Smithfield Foods, Inc., 965 F. Supp. 769, 781 (E.D. Va. 1997) (holding that section 309 of the CWA
a(!)plies to persons who violate, not just permit holders) (rev’d on other grounds).

302 United States v. Lambert, 915 F. Supp. 797, 802 (S.D. W. Va. 1996) (holding person who hired contractor liable for
violation of exceeding permit limitations). See also United States v. Avatar Holdings, Inc., Civ. No. 93-281, 1995 WL
871260, *14 (M.D. Fla. Nov. 22, 1995) (holding that where a subsidiary that holds a NPDES permit violates § 309(d) of the
CWA, a parent corporation is liable if it exercised sufficient control over the subsidiary such that “it may be considered a
‘person who violates™); United States v. Board of Trustees of Fla. Keys Comty. Coll., 531 F. Supp. 267, 274 (S.D. Fla. 1981)
(holding contractor liable for violations of CWA despite his belief that the contracting college had obtained the requisite
permit).
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supervises, controls, and operates the Facility as well. As such, both Defendants are liable for the
discharges.>®®

1. Alan and Kristin Hudson Are Owners and Operators of the Facility.

Alan and Kristin Hudson are persons within the meaning of the CWA and own and
operate the Alan and Kristin Hudson Farm.>* There are numerous documents in the record that
identify the Hudsons as owners of the Facility.3 % In addition, the Hudsons, at Perdue’s
direction, perform operational tasks at the Facility.%

2. Perdue Is an Operator of the Facility.

Perdue’s status as an operator of the Facility could not be more evident. Perdue’s
employees enter the poultry houses on a regular basis and perform all the operational tasks
associated with raising Perdue’s own birds.*”’ This includes, but is not limited to, adjusting
temperatures and drinker lines, adjusting fan and airflow, and culling weakened birds from the
flock.®® At the end of the visit, these employees leave detailed instructions for the Hudsons to
perform tasks over the days between Perdue’s visits.>*® In short, Perdue conducts and directly
manages all the day-to-day operations needed to ensure that its birds are raised in accordance

with its demands.

a. Perdue Directly Operates the Facility

303 See Assateague Coastkeeper v. Alan & Kristin Hudson Farm, 727 F. Supp. 2d 433, 442-43 (D. Md. 2010). The Court
provided a thorough discussion of the law and standards for holding a non-owner liable under the CWA. Plaintiff provided a
brief summary of that discussion.

3% See supra Part 1V, Statement of Facts ] 1-2.

305 See e.g., supra notes 36, 38, 86.

3% See supra Part IV Statement of Facts 1§ 2, 160-103, 107-108.

397 See id. 99 89-93, 104, 106.

38 See id. 99 106.

3 See id. 99 96-97, 100-103, 107-108.
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Perdue’s role in the operation of the Facility is methodically delineated in the Poultry Producer
Agreement (“PPA”) between Defendants.*'® Perdue retains title to the birds raised at the Facility’'' and
merely consigns the birds to the Hudsons.’"? Perdue determines when and whether chicks are consigned
to the Facility and when they will be removed.>"®> Perdue provides (or arranges for the provision of) the
exclusive feed, fuel, litter, litter treatment, medications, vaccinations, and other supplies including
disinfectant, which are necessary for the raising of the consigned chicks, and the Hudsons are not
allowed to deviate from these supplies.’'* Perdue retains the unrestricted right to enter the Facility and
inspect both the flock and the poultry houses.>® If Perdue is unsatisfied with the Hudsons’ performance
of their obligations, Perdue may terminate the agreement with the Hudsons at any time and for any
reason.’'® Perdue may also remove the flock or continue the maintenance, treatment, feeding and care
of the flock at the Facility.3 17

Perdue’s pervasive role in the operation and control of the Facility begins with the PPA
but clearly does not end there. Perdue also maintains a continuous presence at the Facility with
its regular visits, plethora of instructions, and extensive monitoring and control.>'® Just beyond
the Perdue sign at the entrance to the Facility, Perdue controls visitor access by maintaining a log

of visitors to the Facility.>'® A review of the Perdue visitor logs demonstrates that Perdue

employees visit the Facility 2—-3 times per week.’?® During multiple months, Perdue employees

310 See generally Ex. 13, PPA, Nos. HUD000941-000947.
311 See supra Part 1V, Statement of Facts § 77.
312 See id.

3 See id. § 78.

31 See id. q 84.

S See id. 179.

316 See id. 9§ 76.

3V See id. ] 79-80.

38 See id. 1 83-115.

3 See id. § 91.

520 See id. 192.
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visited the facility at least 13 times, or more than once for every two business days during the

month.>?' Perdue’s Flock Supervisor routinely checks settings, temperatures, alarms, ventilation,

and other conditions in the poultry houses, making any necessary changes to these conditions or

instructing the Hudsons to do the same.

322 perdue employee Tammie Seyfert, the Facility Flock

Supervisor, worked at the Facility on a regular basis.**> A sampling of the notes that Ms. Seyfert

left on Flock Visitation Reports after visiting the Facility provide undisputed examples of

Perdue’s operation of the Facility:

I added the rest of the sensors on for you on fans & alarms. (PER000588)

I went and put 2 hrs of darkness on the light clock...I move T/Fan #4 into that
place... I lower all fans down 1° so things come on a little sooner. I save this as
program #4 in the controller. (PER000589).

I add time to your cool pad — was 75/225 now 100/200. Keep on adding time as
needed to help maintain temps under 85°. (PER000591).

In hse #1 I move box lids down into 2™ & 3™ chamber under every other pan.
(PER000618).

I dim lights today & took sidewall 3 + 4 out & lower all T/fans down some to
help give you a better airflow. (PER000619).

Watch your min temps in hse #2 getting a little low. I raise static up & took a few
sec off of preopening time. (PER000632).

In both hses I went through and did some heavy culling out for you. You will
need to do a lot more. Try to work on this over the weekend...I dim lights down
to 5. Each day dime down until you get a 4. (PER000634).

Keep working on the culls. I did some heavy culling out for you. The ones in the
middle are from me. (PER000636).

I dim lights down to 8 today slow dim down until you get to 6 — dim daily. In
both hses your ends were cool. I button up most vent boxes...I raise water lines
up a little more. (PER000654).

“I did some culling out for you today.” (PER000656).

I up your timers in hse #2 ammonia levels were 40 ppm. Was 40/260. Now
50/250. (PER000681).

I raised up your water lines today...I made some adjustments to your timer fans &

static. I added some more time and lower static down. I also open up some vent
boxes. (PER000684).

321 1d

322 See id. 19 89-90, 93-115
323 See id. 9 104—109; see also notes 202-208.
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e Inhse #1 I added more time to your min vent fans...In hse #2, | added more time
due to ammonia levels out of range...] raised water lines up on feed bin side was
on low side. (PER000697).

o I made some adjustments to the controller on fan & heat settings. I lower fan
down 1° from set temp on (min vent) & lower heaters down %2 more...I added 10
more sec to your min vent fans. (PER000699).

o Idid some heavy culling out in hse #1. I need for you to cull out about 300 to 400
a day in both houses until all the small ones are out. (PER000791) (emphasis in
original).***

As evidenced by Ms. Seyfert’s notes in the above documents and her deposition testimony, >
she, on behalf of Perdue, undoubtedly directly operated the Facility.

Under the terms of the PPA, Perdue employees may continue to enter and maintain the
poultry houses even if the contractual relationship between the Hudsons and Perdue is
terminated.*?® Clearly, Perdue directly operates the Facility and therefore, Perdue is an operator
within the meaning of the CWA.

b. Perdue Supervises and Controls the Hudsons’ Actions Related to the Facility.

In addition to directly operating the poultry houses at the Facility, Perdue also supervises
and controls the actions of Alan and Kristin Hudson. As mentioned previously, Perdue
determines when, and whether, chicks are consigned to the Facility and when they will be
removed.>?” Perdue retains the unrestricted right to enter the site and inspect both the flock and
the facilities.*?®

At the end of her regular visits to the Facility, Ms. Seyfert gives oral and written

instructions to Mr. Hudson regarding the operation of the poultry houses.””* A sampling of the

! See Ex. 133, Sampling of Perdue Flock Visitation Reports re Operation.
52 See supra Part 1V, Statement of Facts {f 104—109.

32 See id. 9 76, 79.

27 See id. 9§ 78.

328 See id. 9 79.

32 See id. 19 97—-109.
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notes that Ms. Seyfert left on Flock Visitation Reports shows that she assigns very specific tasks

for the Hudsons to perform addressing the central parameters to chicken production:**°

¢ try to level the water lines...watch for the burn out bulbs you have some in 2nd
and 3rd chamber. Need to replace them ASAP... Add more time to timer fans as
needed...run Manage on birds for 3 days 1 gallon to 3 gallons of water.
(PER000587).

o Inhse #1 need to lower sensor #1 down...keep working on getting the culls
out...keep working on level water lines...watch temps, bird comfort + make
adjustments as needed...run Manage again on birds. (PER000588).

e Inhse #1 T/fan #2 is not working. Need to check out & fix...Keep working on
culls & watch dead birds into the feeder pans...Run manage on birds again, and
run vinegar couple days a week. (PER000589).

o Keep working on the culls. Try to have them all clean up by movement...Keep a
close eye on bird comfort with set temp & static. You may need to fine tune
through-out the day. Temps will be very hot make adjustments as needed.
(PER000605).

o Need to do some heavy culling in #2 a lot of small culls. (PER000618).

e Watch the feed in areas of both hses a lot of spots you have too much feed down
& it is overflowing on the ground. Try to control the feed your self instead of
leaving on. Feed 3 times or as needed...Before moving into 2nd chamber preheat
at least 24 hours & check litter temps. (PER000632).

o In both hses fine tune up drinker height the hi & low areas of drinker lines. Try to
keep the silver tip at top of birds head. Keep eye on floor condition & flow. Ideal
flow. 25-ml/per min...In hse #2 drive down the birds on T/fan end & put
migration in...start patching up any holds on inlet curtains and solid sidewall
areas to help heat & static... Keep vent boxes close in front of sensors at nights &
cool days. (PER000633).

o Start running Amprol on the birds for each hse run 1 ' gallons of Amprol to 7 /2
gallons of water run until all gone...Things to work on: poly up the end doors.
You have a lot of air coming thru. Fix any sockets & replace out any burn out
bulbs. Very important to keep lights even out. (PER000653).

o Inhse #1 I need for you to lower down sensor #6. (PER000682).

+ Birds have a little noise in them run some iodine or bleach. (PER000685).

o Need to work on these things ASAP. Need to drive birds down and put your last
section of migration in both hses...Need to work on leveling up the water lines &
feeder lines in both hses...close up chick mates & move some box lids down to
2nd chamber...watch the old dead birds in feeders that need to be work on. Fix
any feeder pans that have falling off...Need to replace brooder curtains.
(PER000700).

330 These are only a limited selection of the numerous notes indicating both supervision and control by Perdue. See also Ex.
125, Perdue Flock Visitation Compilation (T. Seyfert Dep. Ex. 24).
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The main thing is to do some heavy culling out in hses #2. Looks like you got
300 to cull out per hse. (PER00701).3*!

Perdue’s role of oversight and control seen in the Flock Visitation Reports is echoed in

Perdue’s Pest Inspection Forms.**? These records also contain a prepared form at the top with a

list of specific conditions for the Flock Supervisor to verify including that the grass is cut, trash

is removed, the doors are closed tightly, and that there are no wild birds or other signs of rodents

or pests.3 33 A comment section contains Perdue’s instructions to the Hudsons:’

C.

34

Add fresh bait as needed. Check weekly. Fix any holes in brood curtain &
sidewalls. Also any brood curtains don’t zip down will need to be replace.
(PER00707).

Keep working on the weeds & grass where needed...Get rid of any old medi &
trash. (PER000722).

Keep feed pads & loading area pads clean at all times. (PER000738).

Need to replace brood curtains by next flock. (PER00756).

I need for you to put [illegible] around the chicken hse bait stations.
(PER000766).

Need to keep feed pad & loading area pad clean of feed and manure.
(PER000786).

Very important to keep composter and manure shed clean at all times of any
leakage of manure leaking out on the ground. (PER000802).

Need to keep loading area clean from manure at all times and any area on the dirt
Need to keep manure in composter and manure shed at all times. If leaking out
on the ground need to clean up. (PER000817).3 3

Perdue’s Control of the Facility Extends to Environmental Compliance.

Perdue also plays a pivotal role in environmental management of the Facility in

accordance with the MOA signed with the EPA.** Perdue’s company-wide environmental

management program, the Perdue Clean Waters Initiative (“CW Initiative™), establishes Perdue’s

! See Ex. 134, Sampling of Flock Visitation Reports re Supervisition and Control.
332 See Ex. 116, Perdue Pest Inspection Forms Compilation (T. Seyfert Dep. Ex. 22).

33 !
> See id.

334 These are only a limited selection of the numerous notes indicating both supervision and control by Perdue. See also Ex.

116, Perdue Pest Inspection Forms Compilation (T. Seyfert Dep. Ex. 22).
ffs See Ex. 135, Sampling of Pest Inspection Forms.
336 See supra Part 1V, Statement of Facts § 109-115.
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environmental management role on Maryland’s Eastern Shore, including at the Facility.*” The
goal of this program is to promote compliance with environmental laws.**® Perdue’s
environmental management is enforced through corrective actions and the deviation response
procedure, which include specific deadlines for compliance and the threat of contract

termination.>*

While Perdue characterizes the CW Initiative as a “voluntary” program, Jeff
Smith testified that if they chose not to participate, “chances are they’re not going to be growing
for Perdue.”* As a part of the CW Initiative, Perdue provided environmental training to Alan
Hudson and performed an environmental assessment of the operations at the Facility.>*!

Perdue’s direct operation of the Facility, its rigid supervision, management and control of
the Hudsons’ poultry-related activities and its oversight of environmental compliance lead to an
undeniable conclusion that Perdue is an operator of the Facility and is, therefore, liable for the
illegal discharges from it.

V1. CONCLUSION

Based on the totality of the overwhelming evidence, both direct and circumstantial,
Plaintiff has clearly met its burden of proving that both Defendants are owners and operators of
the Alan and Kristin Hudson Farm and that they discharged, and continue to discharge,

pollutants from a point source into waters of the United States. Plaintiff therefore requests that

the Court grant its Motion for Summary Judgment.

337 Id

338 See id. § 112; Ex. 48, J. Smith Dep. 126:15-127:12.
3% See supra Part 1V, Statement of Facts, 9 112-115.
340 See Ex. 48, J. Smith Dep. 231:6-19.

34 See Ex. 73, T. Seyfert Dep. 323:14-324:9.
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